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Cover image: People stand on the rubble
of damaged buildings after an airstrike in
the besieged town of Hamoria, Eastern
Ghouta, in Damascus, Syria. 9 January
2018. © REUTERS/Bassam Khabieh
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EXECUTIVE
SUMMARY

Bombing and shelling in towns and cities has a
devastating impact on civilians. People are killed and
injured. Buildings collapse. Power, water or sanitation
infrastructure is destroyed, shutting down the
essential services upon which the population depends.
People flee, seeking comparative safety elsewhere.

The result is a clear and documented pattern of harm:
death, physical and psychological injury, and an
erosion of public health. These effects are directly
linked to combatants decisions to use explosive
weapons — weapons that project blast and
fragmentation effects outwards from the point of
detonation — in areas where civilians are concentrated.

Over the last decade there has been a growing recog-
nition by states and humanitarian organisations of the
serious and long-term harm from the use of explosive
weapons in populated areas. It has been a central
theme of the UN Secretary-General’s reports on the
protection of civilians in armed conflict, and is identi-

A returnee makes his way through piles

of bricks in a heavily damaged part of fied as a leading cause of harm to civilians by over
Aleppo’s Old Clty, 5 November 2017.
© UNHCR/Susan Schulman 80 states.



EXPLOSIVE WEAPONS

This report brings together the central themes of that
policy discussion and sets out pathways towards
stronger civilian protection. It considers the physical
features of explosive weapons — which are central to
how their use causes harm — and it looks at the
characteristics of that harm, from the direct and
immediate effects on people to the wider societal
costs. The second half of the report considers the
mechanisms available to limit or prevent such harm in
the future. International humanitarian law plays a
central role, but so too do operational policies and
procedures, and broader political efforts.

Critical to improving the protection of civilians from
the effects of explosive weapons is a recognition
among responsible actors of the direct relationship
between the scale of ‘area effects’ that a weapon will
produce and the risk of harm it presents to civilians
in a populated area, coupled with a commitment to
act. Recognition of this technical reality is already
embedded in the operational policies and practices of
certain armed actors — policies and practices that
should lead them to avoid the use in populated areas
of explosive weapons that have wide area effects.
Recognition of the technical factors that create wide
area effects is also fundamental to any effective
implementation of the established legal rules.

As discussion on this theme continues within
multilateral policy and legal frameworks, states
committed to the protection of civilians need to
develop a political instrument that promotes the
further development of operational policies and
procedures that work to avoid the use of explosive
weapons with wide area effects in populated areas.
Such a political instrument should also promote
efforts to respond to the harm that is caused - from
gathering data on harms to ensuring humanitarian
access and recognising the rights of victims.

EXECUTIVE SUMMARY

Over the last ten years, the pattern of harm from the
use of explosive weapons in populated areas has
become a central humanitarian policy concern.
Relentless bombardment of towns and cities, and the
resulting humanitarian crises, has highlighted the
need for action at all levels — from the operational

to the international — to better protect civilian
populations from the deadly and destructive effects
of explosive weapons.

In a context of growing urbanisation, and with strong
policy recommendations on this issue from the UN
Secretary-General and the International

Committee of the Red Cross (ICRC), among others,
states should take decisive political action now that
will set a stronger standard for civilian protection in
the future.



INTRODUCTION

Over the last century, the international community
has become progressively less accepting of the
blanket use of explosive force across populated
areas. New international rules constraining the
bombardment of towns and cities were developed in
response to the inhumanity of carpet bombings in
World War Il and the conflicts of the 1960s and 70s.

Over the last decade, civil society organisations,
media outlets and, with the birth of social media,
civilians living through conflicts have documented the
extensive, at times unprecedented, harms caused

by the use of explosive weapons in populated areas.
The UN Secretary-General, the President of the ICRC,
and an ever-growing number of states have acknowl-
edged grave human costs resulting from the use of
explosive weapons in populated areas, as well as the
urgent need to address it. In particular, this acknowl-
edgment includes a recognition that explosive
weapons presenting wide area effects create a distinct
threat to civilian protection when used in populated
areas. Widespread blast and fragmentation, or some
randomness in where explosive warheads might land,
means that civilians are not being adequately

The remains of the MSF Trauma Centre protected when these weapons are used in towns and
building in Kunduz, northern Afghanistan, cities. Where such attacks are repeated, or where
following the 3 October 2015 US airstrike .

on the facility that killed more than 20 multiple warheads are detonated across an area, the
MSF staff members and patients . . . .

© Andrew Quilty harm is multiplied still further.



EXPLOSIVE WEAPONS

It is already clearly illegal to carry out attacks

that are directed at civilians or civilian objects.

The problem with using explosive weapons that have
wide area effects in a populated area is that these
effects may extend beyond the military target, and
the military target may not even be struck, placing
civilians at a very high risk of harm.

Responsible militaries have already recognised the
direct connection between the scale of a weapon’s
area effects and risk posed to the civilian population.
It is on that recognition that they have based certain
operational policies and procedures that work to
mitigate harms by guiding or controlling the choice of
weapons that will be employed.

With more and more people living in towns and cities,
the challenge for the international community is to
adopt and encourage further such constraint; to
build an expectation that explosive weapons with
wide area effects will not be used where civilians

are concentrated, and to promote the practical
operational procedures to avoid such use. With rapid
urbanisation and an increase in urban warfare over
recent years, it is critical to return to the broader
moral trajectory — one that makes widespread
bombing and bombardment in populated areas less
and less acceptable.

The essential foundation for further constraint

is recognition of the humanitarian problem,
including recognition that explosive weapons share
common characteristics of blast and fragmentation
around a point of detonation; that ‘populated areas’
describes those areas, such as towns and cities,
where civilians are concentrated; and that this
combination of technology and context underpins

a pattern of civilian harm.

INTRODUCTION

Recent decades continue to present stark and

tragic examples of where constraint and respect for
international law have broken down. State and
non-state groups have violated existing legal rules and
there remains little capacity to ensure accountability
for such actions. Other states claim to be fully
implementing international humanitarian law whilst
undertaking attacks that have killed thousands of
civilians. In the face of such a situation, responsible
states continue to call for law to be respected.

But they must also show leadership to develop and
extend the practical operational tools that can avoid
this pattern of harm.

The apparent failure of certain states and
non-state groups to protect civilians cannot
justify a failure on behalf of responsible
states to promote operational and proce-
dural measures to strengthen civilian
protection in practice - just as a disregard
for legal rules by some does not justify the
wholesale abandonment of the law by all.

The current, persistent pattern of harm from the use
of explosive weapons in populated areas is not
inevitable. It is within the power of responsible actors
to continue the process of promoting constraint in

the use of explosive force — building recognition of the
severity of human suffering, and by working together
to develop the practical tools that can avoid that harm
in the future.



PART 1
EFFECTS

This section outlines the technical characteristics of
explosive weapons and the forms of direct harm that
have been documented from the use of these
weapons. Central to this issue is a recognition that the
technical characteristics of a weapon have a direct
relationship to the threat posed to a civilian
population. So whilst the rules of international law
apply to the use of all weapons, some pose graver

Viewe of Beit Hanoun. one of the risks than others - requiring that operational policies
neighbourhoods most affected by and procedures limit the risk of harm that they

the bombings in northern Gaza.

© Yann Libessart/MSF may cause.
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CHARACTERISTICS OF
EXPLOSIVE WEAPONS

The term ‘explosive weapons’ represents a
broad yet distinct category of weapons that
use the detonation of explosive materials
to affect targets — usually through the pow-
erful forces exerted by blast and fragmen-
tation. They range from the comparatively
small, such as hand-grenades, through to
much larger aircraft bombs and ground-
launched rockets and missiles. Although
the term ‘explosive weapons’ encompass-
es numerous subcategories used in the
classification and management of weap-
ons, this broad category shares a common
central mechanism of harm. The power of
explosive weapons, and their tendency to
affect an area around the point of detona-
tion, means that they are primarily the
tools of the military and of warfare rather
than of policing.

CLASSIFICATION SYSTEMS

The term ‘explosive weapons’ creates
a classification based on the central
mechanism for causing damage or
harm. Weapons are classified in
many different ways. Common distinc-
tions include whether weapons are
air-dropped or ground launched,
whether they are ‘guided’ or
‘unguided’, whether they are fired at a
target ‘directly’ (line of sight) or ‘indi-
rectly’ (in an elevated arc) * or wheth-
er they are professionally manufac-
tured (explosive ordnance) or
improvised (IEDs). All of these differ-
ent classification approaches co-exist,
being useful for different communi-
ties for different purposes.

12

Blast and fragmentation effects

Because they function by the detonation of
high explosive material, explosive weapons
create a distinct set of physical effects.
These can be modified by changing the type
and quantity of explosives, the shape of the
explosive charge, the casing material of the
weapon and through changes to external
factors, such as whether it will detonate
above or below the ground. The basic im-
mediate effects of explosive weapons are:

x A ‘blast wave’ — a wave of pressure that
radiates out from the detonation at high
speed;

x Fragmentation — material is broken
up and projected outwards from
around the point of detonation, creating
high-velocity fragments - this can
include both ‘primary fragmentation’
(such as shrapnel from the munition
itself) and ‘secondary fragmentation’
(such a debris from the
surrounding area);

x Heat — the detonation of explosives
creates high temperatures.

These effects cause harm to people and
damage buildings and other objects in the
area of the detonation. Blast, fragmenta-
tion and heat can kill and injure people
directly, but they can also cause fires and
the collapse of buildings which may extend
the harmful effects of the weapon.2

Whilst explosives can be engineered to
focus effects very specifically, such as in
the ‘shaped charges’ used to penetrate
armoured vehicles, the generally tendency
of explosives is to project blast and frag-
mentation outwards, into the area around
the detonation.

“Wide area effects”

The powerful effects of explosive weapons
radiate outwards: they affect an area
around the detonation, rather than striking
a point in the manner of a single bullet.
How far these effects extend has a direct
bearing on the number of people or objects
affected - in other words, on the degree

of humanitarian harm and damage they
will inflict.

A weapon with wider area effects will,
assuming an even population density,
necessarily affect a larger population
than a weapon with narrower area ef-
fects. This simple mathematical fact
makes weapons with wide area effects,
when used in populated areas, a
particular issue of concern.

‘Explosive weapons

with wide area effects
are prone to cause harm
beyond the targeted
military objective and
put civilians at grave risk
of death or injury when
used in areas containing
concentrations of civilians
due to scale of explosive
force, inaccuracy of
delivery or use of
multiple warheads.’

ARES (2016), “Explosive weapons in
populated areas: Technical considerations
relevant to their use and effects”, pre-
pared for the International Committee of
the Red Cross.

PART 1

There is broad agreement that wide area
effects from explosive weapons result from
three characteristics, either individually or
in combination:

x A substantial blast and fragmentation
radius resulting from a large explosive
content (such as might be produced by
large aircraft bombs);

x Inaccuracy of delivery, meaning that the
weapon may land somewhere within a
wide area (such as might occur with ar-
tillery systems);

x Use of multiple warheads or multiple
firings that spread explosive force across
a wide area (such as occurs with
multi-barrel rocket launchers).

Weapons with very high explosive content
tend to project explosive force across a
wide area, which may extend significantly
beyond the actual object being attacked.
For weapons that are dropped from aircraft
or fired from the ground, the impact area
of a weapon is further extended by
uncertainty about where the actual detona-
tion will take place.® Not only does the
operator need to place the aim-point of the
weapon correctly in relation to the desired
location for the strike, but weapons that
are dropped or fired are then subject to
variation in where they land compared with
where they are aimed. * This statistical
variation can mean that, in certain situa-
tions, an explosive warhead can be more
likely to detonate amongst the surround-
ing population than to detonate on a specif-
ic target. This risk to civilian populations is
amplified by the use of multiple warheads
and repeated firings to compensate for
such uncertainties and inaccuracies.

13
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By extending the weapon’s effects beyond
the intended target these factors create a
high likelihood of severe civilian harm at
the time of the attack. They also increase
the likelihood of damage to surrounding
structures, including infrastructure critical
for the civilian population. This greatly in-
creases the indirect effects that can result,
such as from the destruction of housing,
schools, hospitals, and systems of water
and sanitation. Thus, wide area effects
greatly elevate both the direct and indirect
harm likely to result from an attack.

INDIRECT FIRE WEAPONS

Indirect fire weapons, such as field
artillery and mortars, fire projectiles
towards a target that the operator
might not be able to see. They can be
used to strike at targets over a long
distance, firing the projectile up into
the air for it to land down in the target
area. This method of delivering fire is
subject to numerous technical and
environmental factors that limit accu-
racy and precision, which come on
top of the technical challenges of
aiming at a target one might not be
able to see directly. There are tech-
niques that can be used to mitigate
these challenges, but indirect fire
weapons are prone to creating wide
area effects.

14

POPULATED AREAS

The impact of explosive weapons is
of particular humanitarian concern
when they are used in ‘populated
areas’. In an area where civilians are
concentrated, the wider the area ef-
fects of a weapon, the greater the risk
to that civilian population. Although
there is no single agreed definition,
“(densely) populated area” and “con-
centration of civilians” are well-estab-
lished legal notions in relation to the
protection of civilians and the regula-
tion of the conduct of hostilities®.
CCW Protocol Il on incendiary
weapons states that “concentration
of civilians” means “any concentra-
tion of civilians, be it permanent or
temporary, such as in inhabited parts
of cities, or inhabited towns or villag-
es, or as in camps or columns of refu-
gees or evacuees, or groups of no-
mads”.® The unanimously adopted
UN Security Council Resolution 2139
on Syria made appeals against the
employment of weapons in ‘populat-
ed areas’.” The term ‘populated areas’
is accepted as political language that
can be used to control the use of
weapons, and in “concentrations of
civilians” it has a parallel in interna-
tional law.

CHARACTERISTICS OF HARM

The use of explosive weapons in populated
areas causes broad, substantial and ongo-
ing harm to civilians. Immediate mortality
and injury, as well as longer-term damage
and destruction, will vary depending on
specific factors such as the magnitude of
the explosion, the proximity of victims and
whether the explosion took place in a
closed or open environment. But the char-
acteristics of such harm in conflicts ranging
from Syria and Iraq to Somalia and Ukraine
nevertheless fit a recurring pattern unique
to explosive weapons. This pattern encom-
passes both immediate and ongoing physi-
cal and psychological suffering.®

Direct harms

A pattern of civilian suffering

The collection of data on civilian harm in
situations conflict and sustained violence
is notoriously difficult. Efforts made to track
the casualties caused by use of explosive
weapons internationally, based on En-
glish-language media-reporting, suggests
there has also been a steady rise in civilian
deaths over recent years. Data collected in
2016 suggests that of those reported killed
and injured by the use of explosive weap-
ons in populated areas, 92% were civilians
- a figure which has been at this consistent-
ly high level over the past five years.? It is
notable that the proportion of civilians
amongst reported casualties is far greater
in these attacks taking place in populated
areas as opposed to those taking place
elsewhere. A significant number of these
casualties will result from attacks that de-
liberately target civilians (or are not target-
ed at any specific military objective) - a vio-
lation of international law.*® Many others,
however, result from the use of weapons
where effects extend beyond, or strike
around, any intended target. In both cases,
the scale of these area effects increases
the number of people exposed to harm.

PART 1

Immediate effects of explosive weapons
on the human body

The death and injury of civilians is the most
immediate and visceral form of harm
caused by explosive weapons. Medical
authorities have described the ability of
explosions to inflict “multi-system
life-threatening injuries on many persons
simultaneously”.** Civilians next to the
detonation of a large explosive weapon are
almost inevitably killed, their bodies so torn
by the blast force that rescuers, medical
workers and family members may be
unable to find and identify their remains.
There are four primary mechanisms of
direct harm from explosive weapons:

x Heat from an explosion can cause
severe burns to those at close range.
Such burns can be severe and very
difficult to treat.

x The blast wave of explosive force can
cause traumatic amputation of limbs
and fatal blood-loss, traumatic brain in-
juries, and systemic air embolism (the
most common fatal primary blast injury
among those who initially survive the
explosion).12 Other internal organs, par-
ticularly gas and fluid-filled structures
such as the ear and abdomen, are also
vulnerable to blast damage that can re-
sult in death or permanent injury.

x  Weapon fragments (or ‘shrapnel’) and
other material are projected by an explo-
sion into the bodies of those in the
vicinity, particularly in urban or built-up
areas where damage to buildings and
other objects and can create additional
flying debris. Fragments can cause
traumatic amputations, puncture
wounds and lacerations.

x People can also be propelled into other
objects or crushed by collapsing or
heavily damaged structures, resulting
in death or life-altering injuries including
complex fractures, and spinal or
brain damage.

15
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EFFECTS OF BLAST AND
FRAGMENTATION ON CHILDREN

The impact of blast and fragmenta-
tion wounds can be especially acute
in children, whose smaller, younger
bodies are more vulnerable and for
whom treatment can prove more diffi-
cult.*® As their bones are more pli-
able, and their bodies still growing,
physical injuries can be difficult to
treat and rehabilitate. Exposure to
explosive weapons use can also be
particularly traumatic to children at a
critical time in their psychological de-
velopment, with long-term effects on
their mental health.

The multiplicity, severity and complexity of
wounds present a significant challenge to
immediate medical care. Damage and on-
going use of explosive weapons can also
render large areas inaccessible to emer-
gency services and others, making reach-
ing the dead and wounded extremely diffi-
cult for first responders in the immediate
aftermath. Even where treatment is possi-
ble, the number of casualties can over-
whelm medical resources in societies that
are resource-poor or beset by conflict. As a
result, civilian access to assistance and
emergency relief can often be severely cur-
tailed over sustained periods.** This is com-
pounded by attacks on healthcare services
and workers, and by the impact of explo-
sive weapons on the healthcare system.
The ICRC has identified attacks on health-
care facilities, vehicles and personnel as
common features of conflict%, and has
identified explosive weapons as a primary
cause of impairment to healthcare systems
at a time when these systems are needed
the most.

16

Longer-term harm to people

directly affected

For survivors, the injuries they suffer can
result in long-term debilitating physical con-
ditions including loss of limbs, blindness,
loss of hearing and brain trauma.¢ Beyond
the sustained, often permanent, impact of
these physical injuries, those exposed to
explosive weapons — including first re-
sponders and medical personnel — can
also suffer severe mental trauma and pat-
terns of psychological harm including
post-traumatic stress disorder.t” This can
have far-reaching consequences, with sur-
vivors struggling to function in an occupa-
tion or in social settings, and suffering ele-
vated risks of chronic disease.'® Deepening
the challenges, many conflict-affected
states lack the medical and social service
infrastructure to provide ongoing and lon-
ger-term support for survivors suffering
physical or psychological harm.

EXPLOSIVE REMNANTS OF WAR
After the immediate violence has
ceased, explosive remnants of war —
including weapons that failed to deto-
nate on impact, or munitions that
have been abandoned or left in stock-
piles by fighters — continue to pose a
threat to civilians. Not only do they
threaten death or injury on detona-
tion, but their presence can compli-
cate or inhibit attempts at reconstruc-
tion and community rehabilitation by
rendering contaminated areas un-
safe.1®

The physical and psychological harm to
people directly exposed to explosive force
is the most immediate set of effects from
explosive weapon use. However, the effects
get extended to a significantly wider popu-
lation, and present in a wider variety of
forms, as a result of the capacity for explo-
sive weapons to destroy buildings, infra-
structure and the interconnected systems
that sustain society.

Systemic harms

The impact of explosive weapons reaches
beyond those immediately and directly af-
fected by a detonation; further effects on
communities and infrastructure extends
their impact, in different forms, to a wider
population and over a longer period of time.

Explosive weapons have significant capaci-
ty to damage social and economic infra-
structure and, after intensive or extended
use, can completely devastate cities, leav-
ing large swaths uninhabitable.?° The de-
struction of housing, health facilities,
schools, markets, roads and transport
links, and utilities such as power, water
and sanitation, results in an additional pat-
tern of suffering for affected populations.
In the short term, the impact of explosive
weapons on buildings, places of commerce
and transport routes can deprive civilians
of basic necessities such as access to
healthcare, clean water, electricity, food
and shelter, which serves as a further driv-
er of displacement.?*In the longer term, it
can undermine local and national capacity
for production and growth, and thereby the
broader state economy. At a time when gov-
ernments, civil society and businesses are
together working with the UN to mobilise
efforts to achieve the Sustainable Develop-
ment Agenda by 2030, the widespread use
of explosive weapons in populated areas is
severely impeding, even rendering impossi-
ble, the achievement of numerous Agenda
goals, leaving civilians in conflict-affected
states vulnerable to being left behind.??

PART 1

Housing and shelter

Use of explosive weapons in populated ar-
eas frequently damages or destroys homes
to the extent they become uninhabitable.
The loss of shelter dramatically increases
civilian vulnerability to natural hazards and
violence, and may directly force people into
displacement.

Destruction of shared spaces

The destruction of shared spaces, including
places of worship and commercial facilities,
can further fracture communities, eroding
social support networks and undermining
financial stability, with predictably negative
knock-on effects to the psychosocial well-
being of survivors.z The financial losses
and livelihood insecurity incurred when
market places, business centres or facto-
ries are hit also persist. This destruction of
the built environment constitutes a large-
scale loss of capital that many conflict-af-
fected states struggle to recover from over
an extended period.

Impact on healthcare services

Explosive weapons pose a key threat to
public health and healthcare in situations
of armed conflict, and can severely under-
mine the right to health for civilians living
in conflict-affected or post-conflict areas.
This is true whether health centres are de-
liberately targeted or whether they are
damaged in the course of an attack on an-
other target. A 2011 study by the ICRC
identified the use of explosive weapons as
the leading cause of damage to healthcare
facilities in wars around the world??, and in
2016 a UN Security Council Resolution con-
demned attacks on medical facilities and
personnel, noting the increase in such at-
tacks over recent years.?® Direct damage to
hospitals, clinics, ambulances and trans-
port infrastructure makes accessing health-
care difficult or impossible.2¢ Damage to
key utilities, such as water and electricity
supply, can leave medical facilities without
light, heat, and basic sanitation.
Communications between hospitals, and

17
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with ambulance services, can be cut by
damage to phone towers and lines. Where
attacks and shelling are ongoing, hospitals
can become severely understaffed as both
medical and skilled repair and reconstruc-
tion workers are killed or prevented from
travelling to medical sites.

Destruction of water

and sanitation structures

The destruction of water and sanitation
systems causes immediate and lon-
ger-term public health effects. An upswing
in infectious, sanitation-related diseases
including cholera and typhoid has frequent-
ly been observed in populated areas sub-
jected to bombardment.?? Clogging of sew-
ers by debris and disruptions to wastewater
systems or treatment plants can pollute
the natural environment and agricultural
land, contaminating drinking water and
food sources.?®

Increased toxicity in the environment
The broader environmental legacy of con-
flict is challenging to document, but the
long-term harm to human health posed by
toxic remnants of war introduced or re-
leased into the environment by explosions,
including hazardous chemicals, heavy met-
als, and fuel hydrocarbons, is increasingly
recognised.??

18

Demographic factors:
Children

These systemic harms affect whole
populations, but are particularly
acute in relation to children who are
rendered especially vulnerable by the
destruction of safe spaces such as
homes, hospitals and schools. They
face long term damage to their edu-
cation, and therefore future opportu-
nities, as well as their physical and
mental health.®® The bombing and
shelling of schools and universities
disrupts not only the education of
those who attended a particular
school, but many more children
whose parents keep them home rath-
er than expose them to the risk of
being killed or maimed by explosive
attacks. In Syria, the UN estimates
that one in four schools has been
attacked, and disruption to education
posed by the bombing has led some
to warn of a “lost generation”,3* lack-
ing both education and socio-eco-
nomic prospects.

Demographic factors:
Women

Women have been identified as expe-
riencing increased exposure to vio-
lence and exploitation when forcibly
displaced. In contexts where wom-
en’s opportunities for employment
are culturally limited, death or injury
of a (usually male) breadwinner can
create economic impoverishment that
is difficult to address. Women are
also exposed to specific health risks
such as miscarriage or death during
childbirth due to inadequate health-
care.®?

Reverberating effects

Where explosive weapons damage social
infrastructure, whether deliberately or as a
result of their effects extending beyond the
intended target, this can cause further
waves of harm. Destruction of hospitals,
housing or schools has a direct effect on
access to healthcare, shelter and educa-
tion. Where explosive weapons damage
infrastructure critical to the provision of
power, water and sanitation, it causes a
further harm, cutting off services that de-
pend on these capacities. Destruction of
vital power, water, sanitation and transport
infrastructure can cause health, social and
economic effects far beyond the immediate
area or the immediate time and place of
the blast.

Referred to as ‘reverberating effects’ by the
ICRC 23, such effects show how damage
caused by explosive weapons can propa-
gate through the interconnected infrastruc-
tures that support populated areas, extend-
ing the harm caused both in time and
geography. Extended damage to social,
economic and health systems means that
explosive weapons inflict harm not only
through blast and fragmentation, but also
from increases in disease due to poor sani-
tation and impaired healthcare, or through
the vulnerabilities experienced by people
displaced from their bomb-damaged
homes. When they rise to a certain scale,
such effects undermine not just basic hu-
man rights but strike at efforts to achieve
key global developmental targets including
the Sustainable Development Goals.3*

PART 1

The use of explosive weapons in populated
areas can critically impair or completely
destroy components of vital infrastructure
on which civilians rely, with wide and long-
term effects on health and wider social and
economic functioning.

Given the concentration and interconnec-
tion of infrastructure systems in towns
and cities, explosive weapons, in particu-
lar those with wide area effects, have an
elevated likelihood of causing extended
harm when they are used in these
densely populated areas.

19



PART 2.
EXPLOSIVE
WEAPONS AND
GLOBAL CRISES

The extensive use of explosive weapons in populated
areas is central to some of the last decade’s greatest
humanitarian and political crises, including mass
displacement, entrenched cycles of conflict, and
violence associated with extremist movements and
state efforts to defeat them. Whilst the use of explo-
sive weapons is typically a symptom of political crisis,
it has served to translate political problems into exten-
sive human suffering, often extending political crises
in the process. Whilst the use of explosive weapons
may seem a ‘normal’ or ‘inevitable’ component of how
certain political problems manifest themselves such

a normalisation should be resisted as it risks masking
both a full understanding of the problem and potential
opportunities more effectively to mitigate harm.

For example, in the section below we consider how the
use of explosive weapons in populated areas serves
as a specific driver of displacement, but we also

A civil defence member runs at a site hit consider the potential for attention to the use of
by an airstrike in the rebel-held besieged . . .
Douma neighbourhood of Damascs, explosive weapons to provide a more effective
ria, ovembper . . . Ay . .
©yREUTERS/Bassam Khabieh indicator of political crises developing.
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A PROBLEM:
FORCED DISPLACEMENT

Relentless bombardment of towns and cit-
ies in conflict zones is contributing to un-
precedented levels of mass displacement.
The number of people forced from their
homes globally is thought to be 65.6 mil-
lion, a record high.3% According to the UN,
among them number some 22.5 million
refugees, 55% of whom come from Syria,
Afghanistan, and South Sudan3®: three
countries currently suffering extensive ex-
plosive weapon use.

The specific drivers of displacement during
conflict can be myriad and complex and
are often the result of interrelated factors.
But among these, the use of explosive
weapons in populated areas has been
identified as a major cause of initial and
protracted displacement.

x Bombing and shelling of homes and
neighbourhoods is a major factor in civil-
ians’ decisions to flee their homes.?”

x The destruction of housing and critical
infrastructure is a substantial barrier to
their return.

The use of explosive weapons has clear
implications for the initial displacement of
civilians.28 Living under the threat of bomb-
ing and shelling is terrifying: people flee
areas under attack due to the fear of being
Killed or injured, a fear often sharpened by
the death or injury of a loved one or neigh-
bour. Homes caught in the blast zone can
be rendered uninhabitable, while damage
to or destruction of commercial property
and means of production, such as facto-
ries, can undermine livelihoods.

The impairment of critical infrastructure,
including through damage to sanitation
facilities and disruption of access to clean
water and electricity, can mean that for ci-
vilians caught in conflict zones remaining
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in their neighbourhoods rapidly becomes
untenable. Compounding these direct
effects is often a recognition that further
use of explosive weapons is likely, threaten-
ing further risk of death and worsening of
the difficulties civilian populations are
already facing.

Extended use of explosive weapons in pop-
ulated areas can also lead to secondary or
even multiple displacements as civilians
continue to move in search of safety and
access to basic services.®® Once forced to
flee, a lack of infrastructure and livelihoods

can prevent those displaced from returning.

Explosive remnants of war can also
contaminate civilian places of work and
shelter, further impeding the safe return of
civilians and prolonging their displacement.

AN OPPORTUNITY:
CONFLICT WARNING

Over recent decades, increasing efforts
have been dedicated to developing struc-
tured mechanisms to prevent, prepare for,
mitigate and resolve armed conflict. Con-
temporary conflicts are, however, rarely for-
mally declared. Instead, there is more often
a grey area between peace and conflict,
with the transition from one to the other
murky and ill-defined.? This is particularly
true in cases of non-international armed
conflict (or ‘civil wars’),** in contexts where
states undertake attacks abroad against
specific individuals or non-state groups,
and where organised criminal and gang
violence produces militarised state
responses.??

Whilst recognising that the categorical
boundary of armed conflict is often uncer-
tain or contested, still it is of central impor-
tance to international policy debates and
can play a role in determinations of the
appropriate legal framework. Distinctions
around whether a country is experiencing
armed conflict or ‘mere’ unrest, and wheth-
er the conflict is international or internal, or
some hybrid of the two, inform and guide
the responses proposed.*®

In this context — and given that explosive
weapons are generally excluded from the
normal function of domestic policing — the
transition to using explosive weapons by a
state marks the crossing of a threshold.**
Where a state uses explosive weapons
within its own territory it suggests a distinct
movement from internal civil unrest to-
wards armed conflict. Such a shift in the
choice of weapons considered acceptable
or necessary should be recognised as a
clear indicator of escalation to conflict. The
use of explosive weapons communicates a
lack of state control over a situation and a
comparative disregard for the safety of the
surrounding population.

Transition to explosive weapon use, from
a generally accepted position that non-
use of explosive weapons is a character-
istic of social and political ‘normality’, is
a distinct and readily verifiable indicator
of political crisis developing. Such an in-
dicator should be explicitly incorporated
into conflict warning frameworks and
should be an explicit consideration in the
categorisation of a violent situation as an
armed conflict.

PART 2

IMPROVISED
EXPLOSIVE DEVICES

The use of explosive weapons clearly
intersects with concerns around ‘acts of
terror’ typically associated with extremist
groups and non-state actors (NSAs)
more broadly. Armed groups have for
decades used explosive violence to
deadly effect and are currently protago-
nists in some of the world’s most violent
conflicts. The use of certain improvised
explosive devices (IEDs), such as car-
bombs and person-borne suicide bombs,
to strike at targets in towns and cities,
create shocking and high-profile inci-
dents. Such attacks continue to be a
major cause of harm. In many cases
these attacks have been directed at ci-
vilians, in clear violation of international
law. Where large explosive yields are
used, spreading the blast and fragmen-
tation across a wide area, the risk to
civilians is elevated regardless of wheth-
er the target is civilian or military.

In data gathered on reported incidents
of explosive weapon use in populated
areas a significant proportion of attacks
are attributed to the use of IEDs. Yet,
due to a methodology based on specifi-
cally reported individual incidents, such
data gathering mechanisms systemati-
cally under-report more widespread use
of explosive weapons. This results in
certain IEDs such as car-bombs and per-
son-borne IEDs, which are often used in
clearly distinct attacks, presenting as a
greater proportionn of overall explosive
weapon use than is really the case.*®

Using a blanket category of ‘improvised
explosive devices’ (IEDs) can also mask
important distinctions between, for ex-
ample, car bombs and improvised rock-
ets or ‘barrel bombs’. As a category, the
defining feature of IEDs is their ‘impro-
vised’ (rather than conventionally
manufactured) mode of production.
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Where IEDs are proposed as a policy PA RT 3
‘problem’, such a defining feature inevi- u
tably suggests ‘solutions’ or ‘responses’

that focus on limiting or preventing ca-

pacity for improvised production, rather

than on behaviours in the use of weap-

ons that can provide more wide-ranging

FOR PREVENTING

In a similar vein, a focus on ‘barrel

bombs’ in certain contexts risks drawing
attention away from the fact that such
weapons are simply one (improvised)

example of an air-dropped explosive

weapon with wide area effects. There is T H A R IVI
a danger that focusing on non-conven-

tionally produced weapons and their us-

ers is politically convenient for states

unwilling to curb the use of wide area

explosive weapons in populated areas
more generally.

There are also dangers in linking the
problem of explosive weapons use in
populated areas simply with the actions
of high-profile armed groups. It risks
amalgamating all non-state armed
actors together and associating all such
actors with illegal attacks on civilians.
This can mask the fact that some non-
state armed groups may not deliberately
target civilians and may even expressly
seek to avoid or minimise the humani-

tarian harm caused by their use of ex- The patterns qf harm described in the previous
plosive weapons.®® It can also lead to a sections of this report should be the focus of a
focus on IEDs at the expense of recog: concerted international response. Recent years have

nising the common use of commercial seen international political work aimed at steering ac-
ly-manufactured explosive weapons by

non-state armed groups.* tion towards stronger civilian protection from the use
of explosive weapons in populated areas — work that
is focused on promoting practical commitments to
prevent and respond to harm. This final section of the
report considers the key structures that frame such a
response — the constraints provided by international
law, the established obligations of states towards
‘victim assistance’, and the potential of military
policy and practice to be developed to offer greater
protection for civilians.
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INTERNATIONAL LAW

Explosive weapons are not defined or regu-
lated as a category under international
law?®, but their use must comply with inter-
national legal rules, including those of in-
ternational humanitarian law (IHL) and in-
ternational human rights law (IHRL).%°

International Human Rights Law (IHRL)
Although IHRL standards on the use of
force do not explicitly exclude explosive
weapons from policing operations, their
deployment in such situations is rare, with
states struggling to justify their use even in
situations where law enforcement officials
confront suspected ‘terrorists.’s® Use of
explosive weapons can negatively impact
the enjoyment of a range of human rights,
most immediately the right to life, because
the hazard they pose to humans is usually
greater than can be justified to achieve a
legitimate law enforcement aim.5* As a
result, their use is difficult to reconcile with
the legal requirement to plan law enforce-
ment operations involving the use of force
in such a way as to minimise the risk of
loss of life among suspected offenders and
bystanders.32

International humanitarian law (IHL)

In contrast to policing operations, states do
commonly use explosive weapons for mili-
tary combat during armed conflict. Such
use must comply with IHL, which protects
civilians against dangers arising from mili-
tary operations, and requires that all par-
ties to an armed conflict - states and non-
state actors alike - distinguish civilians and
civilian objects from combatants and mili-
tary objectives, and only attack the latter.53
Civilians are, thus, protected against attack
(unless and for such time as they take a
direct part in hostilities). To ensure respect
for IHL, all states have a legal obligation to
prosecute and punish those responsible.3*

26

Aside from direct attacks on civilians
(which are clearly illegal), use of explosive
weapons in populated areas exposes the
civilian population and infrastructure ‘to
heightened — and even extreme - risks of
incidental or indiscriminate death, injury or
destruction’.%s Such use may in some
circumstances fall within the confines of
the law. However, the high levels of civilian
harm documented across a range of con-
temporary armed conflicts raises urgent
questions about the interpretation and im-
plementation in present practice of the ba-
sic IHL rules of distinction, proportionality
and precautions in attack (including ques-
tions about the assessment of long-term
harm in the application of legal rules).

Distinction: IHL prohibits attacks that are
not directed at a specific military objective,
as well as the employment of a weapon
which cannot be directed at a specific mili-
tary objective (a weapon that is ‘indiscrimi-
nate by nature’).*¢ Unobserved, unguided,
long-range artillery fire, for example, has
well-known limitations in terms of precision
and accuracy.

Key questions:

x When is an explosive weapon
deemed to be dirigible enough and suffi-
ciently directed?

x What levels of accuracy and precision
are required?

x Which explosive weapons in common
usage are deemed ‘indiscriminate by
nature’ in the context of a populated
area?

IHL further prohibits the employment of a
weapon whose effects cannot be limited as
required under IHL, as well as ‘area bom-
bardment’, which treats a number of clear-
ly separated and distinct military objectives
located in a populated area as a single mili-
tary objective.®” ‘Area weapons’ like cluster
munitions or multi-barrel rocket launchers
are designed to affect a wide area, and if a
heavy bomb is dropped to damage a single
building within a city neighbourhood, the
blast and fragmentation effects will likely
damage neighbouring structures.®

Key questions:

x Within a populated area, when are
the effects of an explosive weapon
deemed to be sufficiently limited?

x When does the use of an ‘area weapon’
amount to ‘area bombardment’?

Proportionality: The principle of propor-
tionality aims to limit the harm caused to
civilians by prohibiting attacks where the
anticipated incidental civilian harm would
be excessive in relation to the concrete and
direct military advantage sought.®®

Key question:

x What is done to adequately characterise
the systemic and ‘reverberating effects’
of explosive weapon use, and how are
these factored into the proportionality
assessment of any individual attack?
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Precautions in attack: IHL requires that
those who plan or decide upon an attack
take all feasible precautions in the choice
of means and methods of attack with a
view to avoiding or minimising, incidental
civilian harm.® Choices regarding the
munition type, fuze-type or -setting, aim
point, impact angle, and many other
factors will determine the risk of incidental
civilian harm.

Key question:

x What is done to characterise adequately
how such choices affect the risk of
civilian harm and what level of risk is
deemed to comply with this rule?

The current tendency for conflict to be
fought in population centres - which puts
civilians at significant immediate and
longer-term risk - is unlikely to change in
the near future. Weapons designed to cre-
ate explosive effects over a large area are
clearly unsuited for use in such settings:
to effectively protect civilians, armed
actors will need to adapt their tactics and
procedures - several already are.

At the political level, efforts should be
made to promote such a revision of opera-
tional policies and procedures to better
understand how area effects of explosive
weapons related to the risk of civilian harm,
and to avoid the use, in populated areas, of
explosive weapons that have wide area
effects. This would strengthen the protec-
tion of civilians, and promote respect for
IHL and IHRL by drawing a normative
boundary against practices of armed vio-
lence that bear “a significant likelihood of
indiscriminate effects”.®*
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VICTIM ASSISTANCE

Recent legal instruments responding to the
harm caused by certain types of weapons have
built a recognition that such a response needs
to address the harm experienced by people.
The concept of ‘victim assistance’ has devel-
oped as a mechanism for promoting and guid-
ing how states fulfil their obligations to enable
people affected by violence to fully enjoy their
human rights.

The high number of people suffering from the
harm and destruction caused by the use of ex-
plosive weapons presents a significant chal-
lenge for responding to the needs of victims in
the immediate aftermath of an attack and in the
longer term. Yet the scale of this challenge can-
not be a justification for abandoning the human
rights-based principle that the needs of victims
and survivors must be addressed. The concept
of ‘victim assistance’ in international law has
evolved over the last 20 years. Developed pri-
marily through the two treaties that now prohibit
specific explosive weapons - the Mine Ban Trea-
ty, and more substantially in the Convention on
Cluster Munitions (CCM)®2 - it obliges states to
meet the immediate and long-term needs of
people affected by specific weapons. Its non-dis-
criminatory framing and history of implementa-
tion provides guidance for how the rights of vic-
tims can be approached in the context of
explosive weapons more broadly.

Obligations and guidance for implementation
under these frameworks have emerged over the
past two decades through the work of states,
advocacy organisations, and victims directly.
States have the primary responsibility to ad-
dress the rights and needs of victims living in
their territories. Other states have also accepted
a responsibility to help affected countries meet
these obligations, where they are in a position
to do so. International organisations and NGOs
also can, and frequently do, contribute to

victim assistance, particularly where state
capacity is low.
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As victim assistance is now broadly understood,
victims include those who have been killed by,
or have been injured and survived the use of
specific weapons, as well as their families and
wider affected communities.®® In the context of
explosive weapons, this would also include
those forcibly displaced. The range of activities
involved in victim assistance should include:
data collection to understand the extent of
needs and challenges; emergency and ongoing
healthcare, rehabilitation measures and psycho-
logical support; measures for socio-economic
inclusion; and the development of relevant laws
and policies by states with participation of vic-
tims and their representative organisations.®*

Political commitments to provide victim assis-
tance should promote activity and raise stan-
dards, including for the participation of victims
and representative organisations in national
and local planning. Based on past experience,
such processes do not duplicate or create paral-
lel systems or special treatment for any group
but can drive action within existing structures
where they are available. It is a policy field that
is underpinned by principles of inclusion and
non-discrimination.®®

Recommendations for addressing victim assis-
tance in a future international commitment by
states to protect civilians from the use of explo-
sive weapons in populated areas have been de-
veloped by Humanity and Inclusion (HI). ¢ Draw-
ing on consultations with a wide range of
stakeholders, as well as the standards set by
the Convention on Cluster Munitions, the com-
mitments they recommend include ensuring
that the basic needs of survivors, families and
communities are met (including safety and shel-
ter); that access is provided to support services
for healthcare, rehabilitation and inclusion; and
that assistance is provided to compensate for
the loss of homes and livelihoods.®”

MILITARY POLICIES
AND PRACTICE

We indicated at the conclusion of the
section above on international law that
there was a need to develop military
policies and procedures to ensure that
the area effects of explosive weapons
are considered in efforts to spare civil-
ians, and to avoid the use in populated
area of those weapons that have wide
area effects. There are already strong
conceptual and practical foundations
for such an approach, as we outline in
the section below.

A common feature across many military
policies and procedures controlling the use
of weapons is a recognition of the direct
relationship between the use of explosive
weapons, the scale of their area effects,
and the risk this presents to surrounding
civilian populations. There is clearly capaci-
ty for basic agreement that in towns and
cities, where there are large numbers of
civilians and a concentration of civilian in-
frastructure, certain weapons pose elevat-
ed risks of civilian harm. At the operational
level, a recognition of these risks — and the
benefits of reducing them - is evident in
various policy and procedures employed by
certain militaries. Strengthening and fur-
ther promoting such approaches should be
a central component of efforts to strength-
en civilian protection from the use of
explosive weapons.

PART 3

General approaches avoiding

harm from explosive weapons

There are a number of operational
procedures used by militaries that focus

on restricting or otherwise reducing the
area effects of weapons as way of reducing
the expected level of civilian harm in any
given attack. Similar procedures and
mechanisms are also used to protect
‘friendly forces’ from harm.

x Collateral damage estimation (CDE)
methodologijes, are tools employed by
some militaries to estimate the risk of
harm to civilians. This is then weighed
against the anticipated military advan-
tage of a planned or deliberate attack
as part of the evaluation of ‘proportion-
ality’ required by international humani-
tarian law (IHL). Such methodologies
factor in assumptions about the size
and density of the civilian population in
an area,%®and draw on the area effects
of weapons as a central and direct tech-
nical factor that influences the likelihood
and likely levels of civilian harm.®® Not
all militaries employ this procedure how-
ever, and those that do, do not always
evaluate the actual impact of attacks
against these estimations. Militaries
have acknowledged that these proce-
dures are not undertaken for certain
explosive weapons beyond a certain lev-
el because their wide area effects mean
that the risk of civilian harm cannot be
mitigated further.”

x Escalating the level of command
authority required for the use of certain
weapons in certain contexts, and ensur-
ing sufficient accountability mecha-
nisms, has also been used to manage
risks of harm. By ensuring that a more
senior commander needs to authorise
the use of certain weapons, such as
those that may have wide area effects,
an additional layer of scrutiny can be put
in place to ensure that potential civilian
harm has been fully assessed and all
possibilities to avoid that harm have
been considered.™
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x More stringent rules of engagement can
restrict the use of certain explosive
weapons in populated areas for specific
operational contexts. The articulation of
such rules is often driven by militaries
themselves, and has been associated
with reduced civilian harm.” The San
Remo Handbook on Rules of Engage-
ment proposes a mission-specific policy
for controlling indirect fire such that
“use of all indirect fire is prohibited in ...
populated areas”, suggesting these
concerns are more broadly echoed
among military experts in this area.™
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Specific operational policies restricting
the use of explosive weapons in
populated areas

Operational directives and ‘lessons learned’
have highlighted the risks posed by certain
types of explosive weapons and have pro-
moted efforts to reduce these.”™ Where im-
plemented, such policies and procedures
have limited the use of explosive weapons
with wide area effects in populated areas
through a range of practical steps, includ-
ing direct restrictions on the use of specific
weapons in particular contexts. In 2010,
AMISOM forces in Somalia responded to
rising levels of civilian casualties by adopt-
ing an indirect fire policy that limited the
use of mortars and other indirect fire
weapons in populated areas.” Forces were
to “avoid” the use of indirect fire weapons
- which include many surface-to-surface
weapons such as artillery and mortars™ -
unless in situations of “extreme
self-defense”.”

In Afghanistan, the International Security
Assistance Force (ISAF) developed and im-
plemented tactical directives restricting the
use of airto-ground and indirect fire weap-
ons. Specific restrictions on the use of
these weapons in residential compounds
were put in place, coupled with the adop-
tion of an assumption that areas with civil-
ian buildings are inhabited unless demon-
strated otherwise and elevating the level of
authority for approval of strikes to com-
manders.” Other efforts to reduce civilian
casualties have included: avoiding indirect
fire explosive weapons when alternatives
are available; additional training in the use
of indirect fire weapons; promoting the use
of ‘low collateral damage’ munitions; in-
creasing the safety zone around targets
from which civilians should be excluded;
and other technical adjustments aimed at
improving accuracy.” In both of these op-
erations, the use of policies of avoidance
and restraint highlighted broader concerns
over the use of specific types of explosive
weapons systems for both humanitarian
and military-strategic purposes.

Wider approaches to promoting

civilian protection

Alongside specific operational policies and
procedures, a focus on tracking the impact
of military operations on local populations
has offered additional opportunities for ci-
vilian protection. Civilian casualty tracking
mechanisms have already been successful-
ly employed by militaries to better under-
stand the level and nature of civilian harm,
and to develop plans and actions more ef-
fectively to limit this.® No strike policies
have also been used to avoid harm to civil-
ians by identifying infrastructure, buildings
and other entities deemed as sensitive
such as medical facilities, hospitals, key
infrastructure, housing, and religious build-
ings that should not be attacked — though
states must be cautious that such lists do
not erode the legal obligation to presume
civilian status for people and objects in
situations where there is doubt. More
broadly, specific policies on civilian protec-
tion can also change operational mind-sets
by, for example, working against a “shoot
first” mentality 8 and promoting tactics
such as “tactical patience” that can save
civilian lives.82

A political commitment to develop, adopt
and promote operational policies and
procedures to avoid the use of explosive
weapons with wide area effects in populat-
ed areas would be a significant step to-
wards stronger civilian protection. Such a
commitment should also be partnered
with practical measures that assess and
monitor civilian protection in conflict situa-
tions — measures many militaries already
undertake. Doing this properly, however,
requires dedicated capacity as well as
presence on the ground in the area of op-
erations. A commitment at the political
level would consolidate and build on exist-
ing military practice, as well as promote
transparency and the sharing of practices
aimed at better civilian protection. By en-
couraging robust operational policies to
reduce civilian harm at a national level, a
political commitment would in turn pro-
mote a stronger expectation of civilian pro-
tection more widely in the future.

INTERNATIONAL
POLITICAL ACTION

A commitment to avoid the use of explosive
weapons with wide area effects in populat-
ed areas requires political will at the inter-
national level. Recognition of the harm ex-
plosive weapons cause is not lacking: many
states and multilateral organisations have
expressed concern over the past decade.
In 2009 the UN Secretary-General empha-
sised the humanitarian devastation caused
by explosive weapons in populated areas,
particularly those with wide area effects,
and urged member states consider the is-
sue further.®® This concern was echoed in
the UN Secretary-General’s report ahead of
the 2016 World Humanitarian Summit,
which described the use of explosive weap-
ons in populated areas as “the primary Kill-
er of civilians in conflict”.8* Other high-level
UN officials including the Emergency Relief
Coordinator and the Special Representa-
tive to the UN Secretary-General on Chil-
dren and Armed Conflict have similarly
drawn attention to the issue.®® This has
been echoed among states: around 80
have publically expressed concern against
the backdrop of stark examples of harm,
most recently in Afghanistan, Cote d’lvoire,
Gaza, Iraq, Syria, Ukraine and Yemen, to
name just a few.

‘Stop the use of
heavy explosive

weapons in

PART 3

populated areas.’

Action-point six from the 2015 joint warn-
ing issued by the The Secretary-General
of the United Nations, Ban Ki-moon,

and the President of the International
Committee of the Red Cross (ICRC), Peter

Maurer 8¢
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Moving from concern to action

In 2011 the International Network on
Explosive Weapons (INEW) launched with a
call to prevent human suffering from the
use explosive weapons in populated areas,
and a commitment to build the political will
to make this achievable. INEW is a civil so-
ciety project that provides a framework for
non-governmental organisations from a
range of backgrounds to work together to
address issues raised by the use of explo-
sive weapons in populated areas. Since
2011, a wider range of actors have adopt-
ed a call to ‘avoid’ or ‘refrain’ from the use
of ‘explosive weapons with wide area ef-
fects’ in populated areas as a direct means
to address severe human suffering. There
has also been a growing recognition that,
alongside avoiding certain use, the collec-
tion of robust data and the sharing of
good practice are key to consolidating a
framework around the use of explosive
weapons that adequately protects civilians
from harm.

Avoiding use of explosive weapons with
wide area effects in populated areas
INEW has noted that stopping use of the
worst types of explosive weapons in popu-
lated areas - those with wide area effects
- will provide the most effective way to pro-
vide additional protection to civilians in
conflict.8” This is in line with recommenda-
tions from the ICRC® and the UN, where
Security Council Resolutions®® and succes-
sive Secretary-Generals have called on
states to ‘avoid’ or ‘refrain’ from the use of
explosive weapons with wide area effects
in populated areas.®®

Support for this position is also evident
amongst a diverse and growing number of
states.®® Most recently, at a late-2017 re-
gional conference in Mozambique, a group
of 19 African states jointly committed to
“avoid the use of explosive weapons with
wide area effects in populated areas”.%?
This builds on the 2016 World Humanitari-
an Summit where 28 states as well as re-
gional bodies including the European Union
and the Organisation of Islamic Coopera-
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tion jointly agreed a core commitment to
“promote and enhance the protection of
civilians and civilian objects...for instance
by working to prevent civilian harm result-
ing from the use of wide-area explosive
weapons in populated areas...”.%3

Data collection

Several states have also committed to
collecting data on civilian harm as well as
sharing examples of good policies and les-
sons learned to protect civilians. They also
agreed to develop effective measures to
address civilian harm from explosive weap-
ons, including an international political dec-
laration.®* Recognising the importance of
reliable information on the immediate and
long-term human impact of the use of
explosive weapons in populated areas, civil
society organisations have already put sig-
nificant effort into collecting and analysing
data from conflict and post-conflict environ-
ments.? It is important however that states
also gather data to assess any use of
explosive weapons and resulting harm to
civilians, as well as to build understanding
of the victim and survivor populations in
their territory.

Sharing policy and practice

The sharing of knowledge and expertise,
including experiences, good practice, and
policies, will be crucial as more and more
states, and notably their militaries, move to
address the severe harms caused by the
use of explosive weapons in populated ar-
eas. As a first step, armed actors will need
to review, develop and share policies that
address the use of explosive weapons in
populated areas, not least so that both the
deficiencies and past successes in civilian
protection may be identified.®®

Towards a political declaration - a basis
for stronger civilian protection

In 2013 the UN Secretary-General called
on states to engage constructively in ef-
forts towards developing a ‘political com-
mitment’, as a means to start addressing
this problem. Such a commitment would
take the form of a shared political declara-
tion — through which states recognise the
problem and set out concrete actions that
they will take in response. Political declara-
tions are not binding in the same way as
international law — but they can be a tool
for mobilising action and building stronger
norms. Austria has taken leadership in a
process to start developing such a political
declaration and has engaged other states
and civil society partners in expert consul-
tations on what such a declaration

should contain.

Function of a declaration

x The development of an international po-
litical declaration can help to set a new
international standard, serving as a tool
to drive forward positive policies and
practice at a national level, establishing
new norms, and building a community of
positive practice. It can also help to stig-
matise harmful behaviour and communi-
cate the type of behaviour it is seeking
to stop. This approach has been seen on
other issues addressed through political
instruments, including the Safe Schools
Declaration aimed at protecting educa-
tion from attack.
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Content of a declaration

x Discussions on the content of a declara-
tion are starting, including the type of
actions needed by states in order effec-
tively to address this humanitarian prob-
lem. Those states pursuing a declara-
tion broadly agree that it should set a
political and operational direction
against the use in populated areas of
explosive weapons with wide area ef-
fects, as those that expose civilians to
the gravest risks. INEW has suggested
that a political declaration be developed
as a vehicle to:

x develop operational policies and pro-
cedures to stop the use of explosive
weapons with wide area effects in
populated areas;

x provide assistance to victims and
affected communities;

x enable humanitarian and
protection measures;

x support and undertake data
gathering;

x build a community of practice, includ-
ing through regular meetings to dis-
cuss the issue and progress towards
reducing harm.

A political declaration should be seen as a
tool for driving forward change by encom-
passing a series of action-oriented commit-
ments on a variety of issues. Whilst it will
not change the pattern of harm from explo-
sive weapons overnight, nor necessarily
change behaviour of the worst offenders, it
can draw attention to this distinct issue
and provide specific policy and operational
recommendations that can shift behaviour
in a positive direction over time.

33



EXPLOSIVE WEAPONS

TIMELINE (POLITICAL ACTION)

The UN Secretary-General first raises concern over the
humanitarian impact, stating that “the use in densely
populated environments of explosive weapons that have
so-called “area effects” inevitably has an indiscriminate

and severe humanitarian impact” in terms of the “risk to
civilians caught in the blast radius or killed or injured by
damaged and collapsed buildings” and “of damage to
infrastructure vital to the well-being of the civilian population
such as water and sanitation systems”. The Secretary-
General urges states to further consider the issue. °7

Nov 2010

The UN Secretary-General reiterates
concerns over the use of explosive
weapons in populated areas, and
recommends states consider the
issue of explosive weapons closely,
including the systematic collection of
data and analysis of the human cost
of their use, and urges states to issue
“policy statements that outline the
conditions under which explosive
weapons might be used in populated
areas”. *°

“Explosive violence: the problem of
explosive weapons” report published
by Landmine Action, is the first report
to extensively conceptualise the
humanitarian problems related to the
use of explosive weapons in populat-
ed areas, and challenges all actors to
address it. %8
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The International Network on
Explosive Weapons (INEW) is formed,
calling for immediate action to
prevent human suffering from

the use of explosive weapons in
populated areas.

The UN Secretary-General, in his
report on children and armed conflict,
raises concern over the number of
civilians, and particularly children,
being killed from the use of explosive
weapons in populated areas. 1°*

UN Security Council resolution 1975
on Cote d’lvoire urges parties to
prevent the use of heavy weapons
against the civilian population. *°°

The International Committee of the
Red Cross (ICRC) publishes its pa-
per on challenges in contemporary
armed conflict, and concludes that
despite the absence of an express
legal prohibition, due to the signif-
icant likelihood of indiscriminate
effects, “explosive weapons with a
wide impact area should be avoided
in densely populated areas”. 1°2

April 2012

UN Security Council resolutions
2042 and 2043 call upon the Syrian
government to cease use of all heavy
weapons in population centres.

May 2012

The UN Secretary-General urges par-
ties to conflict to refrain from using
explosive weapons with a wide area
impact in densely populated areas.
The report recalls the that the Emer-
gency Relief Coordinator called upon
parties in Cote d’lvoire, Libya, the
Sudan and the Syrian Arab Republic
to refrain from using explosive weap-
ons in densely populated areas. 1

The report of the UN Special Rep-
resentative on children and armed
conflict raises specific concerns over
the use of explosive weapons in pop-
ulated areas and the challenges this
presents to child protection, including
killing and maiming children, and
access to education. %4

Feb 2014

PART 3

The first expert meeting on reducing
the humanitarian impact of the use
of explosive weapons in populated
areas was convened in London, by
the UN Office for the Coordination

of Humanitarian Affairs (OCHA) and
Chatham House. It noted the devel-
opment of a presumption against the
use of those explosive weapons with
wide-area effects in populated areas
as a theme in reducing the humani-
tarian harm from the use of explosive
weapons in populated areas. 1°°

UN Security Council resolution 2139
on Syria calls on parties to cease all
attacks on civilians including the in-
discriminate employment of weapons
in populated areas, including shelling
and aerial bombardment.

June 2014

Oct 2014

Norway and OCHA convene the sec-
ond expert meeting on protecting
civilians from the use of explosive
weapons in populated areas. 1°°

The UN Secretary-General sends

a Note Verbale to all UN Member
States requesting that they make
available relevant information
pertaining to practice and policy
that either expressly governs, or
otherwise places limits on, the use
by armed forces of explosive
weapons with wide-area effects in
populated areas. 1°7
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TIMELINE (POLITICAL ACTION)

The ICRC convenes an expert meet-
ing on humanitarian, legal, technical,
and military aspects over the use

of explosive weapons in populated
areas, publishing key findings later in
the year. %8

The UN Secretary-General’s report on the protection of
civilians in armed conflict extensively documents the harm
from the use of explosive weapons in populated areas, with
examples from Afghanistan, Libya, the occupied Palestinian
territory, the Sudan, the Syrian Arab Republic, Ukraine, Ye-
men and elsewhere, and reiterating the call to refrain from
using explosive weapons with a wide area effect in populated
areas. The UN Secretary-General urges states to develop pol-
icy standards to curb or limit the use of explosive weapons
with wide area effects, and “to begin discussing the possible
scope and content of a declaration on the humanitarian im-
pact of explosive weapons in populated areas” and encour-
ages states to “engage constructively in that initiative”. 1°°

Austria and OCHA convene the third
expert meeting on protecting civilians
from the use of explosive weapons in
populated areas.

19 African states gathered at the Ma-
puto regional conference on protect-
ing civilians from the use of explosive
weapons in populated areas issue a
joint Communiqué committing them-
selves to “avoid the use of explosive
weapons with wide area effects in
populated areas” and “fully support
the process that will lead to the ne-
gotiation and adoption of an interna-
tional political declaration on the use
of explosive weapons in populated
areas” among other actions. 116

PART 3

May 2018

The UN Secretary-General’s report on the protection of civil-
ians in armed conflict once again calls on parties to conflict
“to avoid the use of explosive weapons with wide-area effects
in populated areas”. The report also recommends the inclu-
sion in national policy frameworks of “a clear presumption
against [the use of explosive weapons with wide-area effects
in towns, cities and other populated areas]”, based on the
“high degree of civilian harm and other, broader, negative
consequences they incur”, as well as “the potential for such
use to violate the prohibition of indiscriminate and dispro-
portionate attacks”. This presumption should be “based on
a clear understanding of the area effects” of explosive weap-
ons and the risks they pose to civilians in the immediate and
longer term. 7

The ICRC, in its statement to the UN Security Council’s open
debate on the protection of civilians in armed conflict, urges
States and parties to armed conflicts to avoid the use of
explosive weapons that have wide area effects in densely
populated areas. The ICRC refers to this as the “avoidance
principle”, whereby it suggests a presumption of non-use of
such weapons due to the high risk of indiscriminate effects
and of consequent harm to civilians. *&

The ICRC’s report on challenges in
armed conflict notes a pattern of
increasing harm in contemporary
armed conflicts from the use of ex-
plosive weapons in populated areas.
The report notes that hostilities are
increasingly being conducted in
population centres, thereby exposing
civilians to heightened risks of harm.
This trend of contemporary armed
conflicts is only likely to continue with
growing urbanization. ©

Feb 2016

May 2016

June 2016

Nov 2016

The report issued by the UN
Secretary-General ahead of the World
Humanitarian Summit

identifies “the use of explosive
weapons in populated areas as the
primary Killer of civilians in conflict”
and as a top humanitarian issue
needing urgent attention. 1**

At the World Humanitarian Summit, 28 states, the European
Union and Organisation of Islamic Cooperation, and many
organisations, commit to core commitment two, to “promote
and enhance the protection of civilians and civilian objects,
especially in the conduct of hostilities, for instance by work-
ing to prevent civilian harm resulting from the use of wide-ar-
ea explosive weapons in populated areas”. 2

A specific joint commitment on the use of explosive weapons
in populated areas led by Austria, and joined by Costa

Rica, Ireland, Liechtenstein, Luxembourg, Mexico, Mozam-
bique, Spain, and Zambia, commits to raise awareness about
the challenge to protection of civilians in armed conflict
posed by the use of explosive weapons in populated areas,
collect data on harm and reverberating effects, contribute to
exchanges on good practice to minimise impacts on
civilians, and continue to pursue effective international
measures on this issue, including through an international
political declaration. **

The independent commission of inquiry on Gaza, raises
concern over the use of explosive weapons with wide area
effects in populated areas, including artillery, tank shells,
mortars, rockets and air dropped high explosive munition
and resulting civilian casualties. The commission calls on the
government of Israel to conduct a thorough review of policies
including on the use of explosive weapons with wide area
effects in densely populated areas, and to develop legal and
policy standards that would limit the use of explosive weap-
ons with wide-area effects in populated areas with a view to
strengthening the protection of civilians during hostilities.

An unprecedented joint warning on
the impact of today’s conflicts on
civilians is issued by the UN Secre-
tary-General and the President of the
ICRC calling on parties to armed con-
flict to stop the use of heavy explosive
weapons in populated areas.
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A young girl peeks out of the door to her
makeshift home, built after her real house
was destroyed in the Ezbet Abed-Radu
area of Gaza. A huge proportion — about
75 per cent - of the population of Gaza is
under 25, so thousands of children and
young people were heavily affected by the
conflict. This particular town was razed
almost entirely to the ground during Oper-
ation Cast Lead in January 2009.

© Marc Garlasco

CONCLUSION

As societies — and war — become increasingly
urbanised, civilians are confronted on a daily basis
with bombing and shelling in the places where they
live. In some towns and cities, the experience of
conflict has become so ingrained that this seems
normal and unavoidable. In certain situations, where
there appears to be scant regard for the basic rules of
international humanitarian law, there seems little
prospect for introducing, let alone successfully
enforcing, more restrictive expectations of behaviour.

Yet, processes of building stronger protection for
civilians can never rest on appeals to the worst
offenders. Nor should the rejection of basic norms of
behaviour by certain state and non-state actors
precipitate a wholesale rejection of such norms.
Rather, the international community needs to make
the norms of behaviour that protect civilians stronger
and more effective, by building on the commitment
of responsible actors to adopt policies and practices
that lead by example. Progressively curbing the

scale of explosive force that is considered acceptable
in populated areas is essential for improving

civilian protection.
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Whilst militaries may fear the adoption of constraints
that could limit their options in times of acute crisis,
such fears should not bar the way to recognising
certain technical facts: the size of area that an
explosive weapon may affect has a direct relationship
to the risk posed to the surrounding population; a
wider area of effects, and a greater concentration of
civilians, will produce a greater level of immediate
harm; a wider area of effects, often resulting from
greater explosive power, will produce a greater
likelihood of destroying buildings and infrastructure on
which the civilian population depends, further
extending — both temporally and geographically - the
harm that will be caused.

These technical realities are increasingly coming to
bear on what is considered acceptable in conflict.
Certain weapon systems have such wide area effects
that it is not plausible to claim that they can be
directed towards a specific target within a populated
area. Others have area effects that make any such
claims fraught with risk. In an international context

of contested claims to truth about conflict and the
application of legal rules, the more concrete questions
of what weapons are being used, how and where, take
on increased significance as indicators of

responsible behaviour or otherwise.

People subject to the effects of explosive weapons in
the towns and the cities where they are trying to live
their lives deserve a more ambitious response than
the international community has thus far mustered.
We should not lower ourselves to accepting the
experience of conflict-affected communities as
inevitable. Instead, their suffering should act as
imperative to setting stronger expectations of civilian
protection for future generations.
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Abs hospital airstrike aftermath, Hajjah,
Yemen, 19 August 2016. A hospital work-
er salvages the remains of undamaged

medication and equipment left in the
emergency room after the 15 August
Saudi-led coalition airstrike which de-
stroyed the hospital killing 19. © Rawan
Shaif
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Street scene in Aleppo, from April 2013.
© MSF

NOTES

The NATO Glossary of Terms and Definitions (2014) defines
“indirect fire” as “fire delivered at a target which cannot be
seen by the aimer.”

For a more detailed analysis for the ‘damage mechanisms’
of explosive weapons see ARES (2016), “Explosive weapons
in populated areas: Technical considerations relevant to their
use and effects”, prepared for the International Committee of
the Red Cross, pp.13-17.

This in turn depends upon the size of the military objective
and the extent to which it can be separated from the civilian
population and its buildings and infrastructure.

Such variation is usually represented in terms of the sta-
tistical likelihood of the warhead landing within a certain
distance of the point where it is aimed. There are numerous
factors that contribute to this variation; some are systemic to
the weapon, such as variations in the barrel through which
the munition is fired, others are specific to individual firings,
such as alignment of the weapon, variations in the munition,
weather conditions or crew performance. Some factors can
be mitigated, but for any weapons system there will always be
some degree of variation in where repeated firings land. The
effect of any inaccuracy of delivery is always combined with
the blast and fragmentation radius of the warhead—at what-
ever scale that operates. Further analysis of factors that can
affect the accuracy or precision of a weapon can be found

in GICHD (2017), “Explosive weapon effects - final report”,
Geneva, pp.25-39 and ARES (2016), “Explosive weapons in
populated areas: Technical considerations relevant to their
use and effects”, pp.28-34.
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sive Weapons: An analysis of international legal and policy
standards”, p 125.

United Nations, Convention on Prohibitions or Restrictions
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Effects, Protocol lll, Article 1 (2).

10.
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Security Council Resolution 2139 (2014) adopted unanimous-
ly on 22 February 2014 demands that parties to the conflict
in Syria cease “the indiscriminate employment of weapons

in populated areas.” Whilst legally this formulation is highly
problematic (as all indiscriminate attacks are illegal) it does
demonstrate that the term ‘populated areas’ can be used as
a policy formulation for managing the use of weapons. In a
2017 report of the UN Secretary-General (S/2017/982) on
the implementation of Security Council Resolutions relating to
Syria (including Resolution 2139) it was noted that, “explosive
weapons continue to be fired into populated areas, indiscrim-
inately killing and injuring people, destroying and damaging
vital infrastructure and leaving thousands of communities in
areas littered with explosive remnants of war that continued
to kill and injure civilians and impede humanitarian access
years after their intended use.”

See, for example, Save the Children (2017) “Invisible Wounds:
The impact of six years of war on the mental health of Syria’s
children”; Harvard Law School International Human Rights
Clinic and PAX (2017), “Operating Under Fire: The effects of
explosive weapons on health care in the East of Ukraine”;
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Five years of explosive violence 2011-2015"; Humanity and
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See section “International law”, p 26.
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Armed Conflicts’, Report submitted to the 31st International
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Switzerland, 28 November - 1 December 2011, October
2011, p. 41.

For example, V1 and V2 rockets, Scud missiles and Katyusha
rockets are often cited as weapons that cannot be specifically
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L. Doswald-Beck, Customary International Humanitarian Law,
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Arts 51(4)(c) and 51(5)(a), API
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indiscriminate and disproportionate attacks.” ICRC, “Interna-
tional humanitarian law and the challenges of contemporary
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2017, though without the detailed provisions included in the
CCM. Victim assistance is also grounded in the principles of
the Convention on the Rights of Persons with Disabilities.

See CCM Article 2

Handicap International (2014), “Victim assistance in the
context of mines and explosive remnants of war”.

ibid.
Handicap International (2016), “Victim assistance in the
context of the use of explosive weapons in populated areas”.

ibid. p10-11

Article 36 and PAX (2016), “Areas of harm: understanding
explosive weapons with wide area effects”, contains a more
detailed analysis based on US policy as laid out in Chairman
of the US Joint Chiefs of Staff, 2012, Instruction — No Strike
Policy and Collateral Damage Estimation, 12 October 2012,
online at https://publicintelligence.net/cjcs-collateral-dam-
age/.

For example, US policy guidance to its commanders on con-
ducting collateral damage estimates has raised challenges
over the viability of conducting accurate estimates for certain
types of explosive weapons — notably cluster munitions, rock-
et-assisted projectiles, extended range artillery, mortar and
naval guns — because of difficulties in controlling the area
effects of these weapon systems, which presents particular
problems when used in urban areas. The policy also proposes
the use of weapons with reduced area effects, particularly on
smaller targets to reduce the risk of a munition landing in the
surrounding area. As above.

Chairman of the US Joint Chiefs of Staff, 2012, Instruction -
No Strike Policy and Collateral Damage Estimation, 12 Octo-
ber 2012, online at https://publicintelligence.net/cjcs-collat-
eral-damage/

In Basra, Iraq in 2003, UK forces treated the city of Basra

as a “restricted fire area” and only one regiment among UK
forces was authorised to use 155mm artillery, and any use
required permission from the regiment commander - above
the usual level for artillery. See: Action on Armed Violence
(2013), “A Tale of Two Cities: the use of explosive weapons in
Basra and Fallujah, Iraq, 2003-4".

Article 36 and PAX (2016), “Areas of harm: understanding
explosive weapons with wide area effects”.

Institute of Humanitarian Law, San Remo (2009), “San Remo
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For a more detailed overview see UN OCHA (2017), “Compi-
lation of military policy and practice: Reducing the humani-
tarian impact of the use of explosive weapons in populated
areas”.
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to the likelihood of civilian presence. See UN OCHA (2017),
“Compilation of military policy and practice: Reducing the
humanitarian impact of the use of explosive weapons in
populated areas”.

These present distinct operational challenges and humanitar-
ian concerns as the target is not visible to the operator mak-
ing it difficult to discern the presence of civilians in the area.

UN OCHA (2017), “Compilation of military policy and practice:
Reducing the humanitarian impact of the use of explosive
weapons in populated areas”.
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explosive weapons in populated areas”.

See: Action on Armed Violence (2013), “A Tale of Two Cities:
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See INEW'’s statement to the meeting of High Contracting
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November 2017.

Drawing on field expertise and experience, the ICRC’s position
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over the development and use of weapons and push for changes
in government policies and practices to address suffering. Part-
nering with global civil society, governments, and donors, we
tackle pressing issues caused by existing weapons, and work to

build a stronger framework to prevent future harms.
For additional information, please contact info@article36.org

Article 36 is a specialist NGO focussed on preventing the
harm caused by certain weapons. We promote public scrutiny
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